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JOINT APPENDIX 
[Filed Feb. 12, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on December 21, 1961, Sworn in on January 2, 1962 
l 


THE UNITED STATES OF AMERICA ) Criminal No. 147-62 | 


7 Grand Jury No. 117-62 
124-62 


DAVID JENNINGS ) 
Violation: 26 U.S.C. 4704(a) 
21 U.S.C. 174 


(Unlawful possession of narcotic 
drug; facilitation of concealment 
and sale of narcotic drug, knowing 
same to have been imported, 
contrary to law) 


The Grand Jury charges: 

On or about December 19, 1961, within the District of Columbia, 
David Jennings purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package ,a 
narcotic drug, that is, fifty -eight capsules containing about 2,035 milli- 
grams of heroin hydrochloride. | 
SECOND COUNT: 

On or about December 19, 1961, within the District of Columbia, 
David Jennings facilitated the concealment and sale of a narcotic drug, 
that is, fifty-eight capsules containing about 2,035 milligrams of heroin 
hydrochloride , after said heroin hydrochloride had been imported, with 
the knowledge of David Jennings, into the United States, contrary to law. 
This is the same heroin hydrochloride which is mentioned in the first 
count of this indictment. : 


THIRD COUNT: 

On or about January 5, 1962, within the District of Columbia, David 
Jennings purchased. 'sold, dispensed and distrubuted, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, eleven capsules containing a mixture totaling about 315 
milligrams of heroin hydrochloride and mannitol. 

FOURTH COUNT: 

On or about January 5, 1962, within the District of Columbia, 
David Jennings facilitated the concealment and sale of a narcotic drug, 
that is, eleven capsules containing a mixture totaling about 315 milligrams 
of heroin hydrochloride and mannitol, after said heroin hydrochloride 
had been imported, with the knowledge of David Jennings, into the United 
States, contrary to law. This is the same heroin hydrochloride which is 
mentioned in the third count of this indictment. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Edward R. Gray 
Foreman. 


[Filed Feb. 16, 1962] 


PLEA OF DEFENDANT 
On this 16th day of Feb., 1962, the defendant David Jennings , appearing 
in proper person and without counsel, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to him, pleads not 
guilty thereto. 
By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court # Assignment 


-—* * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Wednesday, April 18, 1962 

The above-entitled cause came on for trial before HON. LEONARD 
P. WALSH, Judge, and a Jury, at 10:00 o'clock a.m., Wednesday, April 18, 
1962. | 

* * * * * * * ! 

MR. SMITH: May it please the Court. Ladies and gentlemen. 

The case we have on this morning is entitled United States of Amer- 


ica versus David Jennings. 


Mr. Jennings is charged in an indictment containing four counts in- 


volving violation of narcotics -- 

THE COURT: Mr. Smith, will you keep your voice up, so that, as 
we mentioned to the jury, we may hear? It also applies to counsel. 

MR. SMITH: The government alleges, ladies and gentlemen, that on 
December 19th, 1961, the defendant had in his possession certain narcotic 
drugs, and narcotic paraphernalia, in Counts three and four allege that on 
January 5th, 1962, he had in his possession certain narcotic paraphernalia 
and narcotic drugs, to wit, heroin hydrochloride. | 
During this trial the government will call or may call the following 
witness: 

Detective Joseph Somerville; and Detective Somerville is standing 
on the opposite side of the court room. 

Thank you. 

Detective Virgil J. Hood. He is also standing. 

Officer William Cypher of Number 14 precinct. 

Detective Maceo Hutcherson. Detective Hutcherson is not now in the 
court room, ladies and gentlemen. He is assigned to the Narcotic Squad 
and he is presently on call. : 

Doctor William P. Butler. Doctor Butler is not in the court room. 


He is presently testifying in another trial in the Federal District Court in 


Alexandria. Virginia. Doctor Butler is a Chemist employed by the Trea- 
sury Department. He will testify as to certain examinations he made on 
these exhibits he will introduce. 

Now in Counts’ One and Two. ladies and gentlemen, we will intro- 
duce evidence which! will show that the offense occurred in an alley in the 
rear of the 1400 block of A. Street. Southeast, in the District of Columbia. 

Counts Three and Four. on January 5. 1962, we will show that the 
offense occurred in a poolroom located at 1342 H Street, Northeast, in 
the District of Columbia. 

Now my name'is Donald Smith, and I am the Assistant United States 
Attorney assigned here today to prosecute this case. 

The defendant is seated at counsel table, and is now standing, David 
Jennings. He is represented by Mr. Kenneth Schroeder, a member of the 
District of Columbia Bar. 

Now ladies and gentlemen, do any of you know any of the persons I 
have identified thus far? 

- x = x « * * 

OPENING STATEMENT ON BEHALF OF GOVERNMENT 

MR. SMITH: Ladies and gentlemen of the jury, as I told you very 
briefly on voir dire, the defendant is charged in the indictment which 
contains four counts, he is charged with certain violations of the Federal 

tatutes dealing with possession of narcotic drugs. 

« * = “ . * * 

Now the next two counts, ladies and gentlemen, concern an entirely 
different transaction on an entirely different day, and it was some few 


weeks later, January 5th, to be exact. Detective Bonaparte had occasion, 


he was working in plain clothes, of course, being a detective, and he had 
occasion to enter a'certain pool room. He was working that day with 
Detective Hutcherson, who is his partner. Detective Hutcherson did not 
enter the pool room at the moment Detective Bonaparte did, but Detective 


Bonaparte entered and saw David Jennings in the pool room. 


| 
i 
When Jennings saw Detective Bonaparte as he entered, Jennings 
began to move away and to run back into the poolroom. Detective 
Bonaparte continued walking in and was more or less continuing in the 
same direction as the defendant; he was approximately ten or twelve 
feet from him when he saw this defendant throw an envelope and a red 
colored case into a pile of empty cases of soda bottles which were piled 
up in the poolroom. | 
Detective Bonaparte will testify that the defendant then moved 
about a foot away from the case and picked up a phone directory. 
Detective Bonaparte went to the case and picked up the very objects 
that he saw this defendant throw down and looked at them, and he found in 
one of the red cases, and particularly in the red case, narcotic parapher- 
nalie, that is, a cooker and some needles and Detective Bonaparte will 
explain to you how those are used. | 
Now in the other package which he found were contained a certain 
number of capsules, I believe the number was eleven, of capsules con- 


taining a white powder. 


These were received by Detective Bonaparte and he immediately 


stepped over and arrested the defendant and transported him to police 
headquarters, the Narcotics Squad, where he had a conversation with the 
defendant at that time. | 

The defendant readily admitted to Detective Bonaparte and Detec- 
tive Hutcherson, who was now present, Detective Hutcherson assisted in 
the transportation of the defendant to headquarters, and he admitted to 
both of these officers that he was a narcotic drug user, and he started 
some years ago, and that he used heroin, used five capsules in each shot, 
and he took two shots a day. | 

Now ladies and gentlemen, after hearing this evidence, and at the 
conclusion of the trial, of course I will appear before you and ask for an 
appropriate verdict. | 

Thank you very much. 


MR. SCHROEDER: Shall! proceed? 

THE COURT: Proceed, Mr. Schroeder. 

OPENING STATEMENT ON BEHALF OF DEFENDANT 

MR. SCHROEDER: Ladies and gentlemen of the jury, we are not 
in complete dispute with the government with regard to the facts. 

x x x = 3 *x * 

With regard to the day in question of January 5th, the evidence for 
the defendant will show that he was in the poolroom as stated; that he 
was in the rear of the poolroom. but once again we are in disagreement 
as to the alleged fact that the defendant pulled an envelope from his poc- 
ket and then threw it in a soda pop case in the presence of the officer or 
Detective Bonaparte. 

The evidence for the defendant will show that he had no knowledge 
whatsoever of the so-called envelope, or that he put it into the pop case 
as described. 

The defendant also admits that he did admit to the officers that he 
was a heroin user. But at this time.on these two days in question, the 
instruments and the narcotics found did not belong to him. 

Thank you. 

x = 5 * « * 

DETECTIVE JOHN H. BONAPARTE 
was called as a witness for and on behalf of the government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 

Q. Can you tell us your name and your occupation, please ? 

A. John Hurst Bonaparte, assigned as a detective in the Narcotics Squad, 
Metropolitan Police Department. 
Q. How long have you been with the Narcotics Squad, Detective 


Bonaparte? A. Approximately six and a half years. 


Q. Do you normally work with a partner, Detective Bonaparte ? 
A. Yes, I do. 
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Q. Who is your partner? A. Mason Ewell Hutcherson. 
Q. Now on January 5th, 1962, were you on duty that day? A. Yes, 


sir, I was. 


Q. Were you working the eight to four tour in the afternoon shift ? 


A. Yes, sir, I was. | 


Q. Was Detective Hutcherson working with you as your’ partner ? 
A. Yes, sir. | 

Q. Now were you operating in a Metropolitan Police cruiser ? 

A. That is correct. : 

Q. Did you have occasion to go in that cruiser with Detective 
Hutcherson to the vicinity of 1342 H Street, Northeast ? A. Yes, sir, I 
did. : 

Q. Is that in the District of Columbia, that address ? A. It is. 

Q. Is there a poolroom located there? A. Yes, sir. | 

Q. Did you have occasion to get out of your cruiser that day and 
enter the poolroom: A. I did. 

Q. Where was Detective Hutcherson when you entered the pool- 
room? A. Hutcherson was on the sidewalk in front of the poolroom. 

Q. Will you tell the ladies and gentlemen of the jury what happened 
after you entered the poolroom? A. I entered the poolroom and ob- 
served the defendant Jennings near the front section of the poolroom. 

Q. Now you have mentioned the defendant J ennings. The person 
that you noticed near the front of the poolroom, do you see him here in 
the court room? A. Yes, sir; the negro male sitting at the counsel 
table. 

MR. SMITH: May the record show he has identified the defendant 
Jennings ? 

THE COURT: The record will so reflect. 

BY MR. SMITH: 
Q. Will you tell us what happened then, Detective Bonaparte ? 


A. As Lentered the front door of the poolroom, the defendant Jennings 


began to walk towards the rear of the poolroom. As he reached the cen- 
ter portion of the poolroom, and I reached the center portion, the defend- 
ant took fram his pocket a small red case and an envelope and placed in 
a soft drink crate that was at that location. 

Q. Now Detective Bonaparte, when the defendant did this, that is 
when he placed this red case and this envelope in the soft drink case, how 
far were you from him? A. I would say approximately ten feet. 

Q. Would it be about this distance (demonstrating) ? A. Maybe to 
the table there (indicating). 

Q. Tothetable? A. Yes. 

Q. What did the defendant do then, Detective Bonaparte ? A. There 
was a record laying on another soft drink crate. He picked this record up 
and began to walk a little toward the pool table. 

Q. What did you do? A. I walked over to the soft drink crate and 
picked up the envelope and the red case and looked in them. I found in the 
red case narcotic paraphernalia, several needles, a cooker and eye drop- 
per. 

In the envelope I found eleven gelatin capsules containing a white 
powder. 

Q. What is a cooker, Detective Bonaparte? A. We call a cooker 
a small bottle cap that is usually used to dissolve the heroin in for inject- 
ing it into the arm. 


Q. Now having looked in this case and seen this paraphernalia and 


having looked in the envelope and seeing the capsules, what did you do 


then? A. I placed the defendant under arrest for violation of the Harrison 
Narcotic Act. 

Q. Now was Detective Hutcherson there? A. I placed him under 
arrest. After I placed the defendant under arrest, Officer Hutcherson 
walked up to where we were standing. 

Q. What did you and Detective Hutcherson do with the defendant at 
that time? A. We left the poolroom and went to the Narcotic Squad office. 
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Q. And that is located where? A. 300 Indiana Avenue, Northwest. 

Q. Did you take him into your office upstairs? A. Yes, sir. 

Q. Did you have a conversation with the defendant at that time ? 
A. Yes, sir, I did. : 

Q. Will you tell the ladies and gentlemen what the conversation 
was? A. The defendant stated that he had been using drugs since 
about 1960, and that he was using five capsules per shot, and he was 
shooting maybe twice a day. | 

He further stated that he had begun using drugs out of curiosity. 

Q. Did you make a preliminary test of the eleven capsules? A.!I 
made a test on a portion of the powder in one of the capsules. 

Q. Can you tell us the result of that test? A. This test showed 
by color reaction that the powder in this capsule contained an alkaloid of 
the opiate group. ! 

Q. Did you have any conversation with the defendant as to where 


he obtained his narcotics that he used? A. The defendant stated -- the 


narcotics that he used ? | 

Q. Yes. You told the jury that the defendant told you that he used 
five caps per shot. Did you ask him where he was purchasing his nar- 
cotics? A. The defendant refused to state where he purchased his nar- 
cotics. | 

Q. You asked him that question, though? A. Yes. 

Q. Did you make up the formal normal addict form ? A. Yes, sir, 
I did. | 

Q. Now I think we were discussing the test, the preliminary field 
test that you made. Would you tell the ladies and gentlemen the result 
of that test? A. The test was positive. : 

Q. And how do you tell when it is positive? A. We use a Marquis 
reagent that we put a few drops on a portion of the powder, and if the 
capsule contains an alkaloid of the opiate group this solution turns pur- 


ple, a purplish-blue color. 
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Q. And did this one exhibit turn purple? A. Yes, sir, it did. 
Q. Now Detective Bonaparte, what did you do with the exhibits 


after you had taken them, after you had taken a test on one of them; 
what did you do with the exhibits? A. I put the exhibits in a Treasury 
Department evidence envelope and delivered them to Doctor Butler, the 


chemist, in the Bureau of Internal Revenue. 

Q. Did you deliver them personally? A. Yes, sir, I did. 

Q. Now Detective Bonaparte, the eleven caps you talked about, 
were they in an envelope, the original envelope that you obtain them in 
in the crate box: is that correct? A. Yes, sir. 

Q. Did that envelope or did any of the capsules bear the Federal 
Tax-Stamp? A. No, sir, they didn’t. 

Q. They didna? <A. No, sir. 

MR. SMITH: Would you indulge me just one moment, your Honor 
please ? 

THE COURT: Certainly. 

MR. SMITH: That is all I have, subject to the recall for identifica- 
tion. 

THE COURT: Ali right. 

CROSS-EXAMINATION 
BY MR. SCHROEDER: 

Q. Officer Bonaparte, what was your purpose for stopping off at 
this poolroom at 13th and H Streets? A. We stopped in this poolroom 
because we had had a complaint from the owner that a number of narcotic 
drug users were frequenting the poolroom. 

Q. A number of narcotic drug users were frequently frequenting 
the poolroom? A. Yes, sir. 

Q. Would you classify this as where narcotics users hang out in 
your experience as an narcotics officer? A. A large number of narcotic 
drug users frequent this area, yes sir. 

Q. Now when you walked into the poolroom, how far was the de- 
fendant from you, when you first walked in? A. WhenI first walked in 


he was approximately the ten or twelve feet -- the same distance. 
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Q. Did he see you? A. Yes, sir. 

Q. Had you ever met the defendant before? A. Yes, sir, I knew 
the defendant. | 

Q. You met him on December 19th, didn’t you? A. I don't remem- 
ber the date that I met the defendant. | 

Q. Had you ever talked with the defendant before this date in ques- 
tion? A. Before this date? | 

Q. Jamary 5th? A. Yes sir, I believe so. I am not positive. 

Q. The defendant knew you were a member of the Narcotics 
Squad? A. Yes sir, I believe so. 

* * * * * * * 

Q. After you found this paraphernalia in the envelope, what did 
you do? A. I walked over and placed him under arrest. | 

Q. Did you specifically say "you are now under arrest” to him ? 
A. I told him he was under arrest for violation of the Harrison Narcotic 
Act. 

* * * * 
DR. WILLIAM P. BUTLER 
was called as a witness for and on behalf of the government | and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SMITH: : 

Q. Doctor Butler, will you tell us your name, please ? A. William 

P. Butler. | 


Q. Your occupation, sir? A. I am employed as a Chemist by the 


Internal Revenue Service of the Treasury Department. 

Q. Will you tell the ladies and gentlemen of the jury your scholas- 
tic background in preparation for this occupation? A. I received a 
Bachelor of Science Degree with a Major in Chemistry from Georgetown 
University; and a Master of Science Degree in Chemistry from George 
Washington University. | 


BR 


Q. And Mr. Butler, how long have you been a Chemist with the 
Treasury Department? A. About ten and a half years. 

Q. Have you had occasion in the past to testify in court concerning 
narcotic drugs? A. Yes, sir, I have. Many times. 


Q. Have you qualified as an expert in all of those cases? A. Yes, 


MR. SCHROEDER: Defense will stipulate that the witness is an 
expert at this time, your Honor. 

THE COURT: All right. 

* “ “ = m & * 

MR. SMITH:' This will be marked government's exhibit number 
two for identification. 


(Government's Exhibit number 2 was 
marked for identification.) 


BY MR. SMITH: 

Q. Mr. Butler, now handing you a Treasury Department envelope 
which has been marked government's exhibit number two and has con- 
tents in it, and I will ask you, sir, if you can identify that envelope and 
its contents? A. I can identify the envelope. I received this on the 
ninth of January. 

Q. From whom did you receive it; what person? A. From Detec- 
tive John Bonaparte of the Metropolitan Police Department. 

Q. Do you recat! where the delivery was made to you? A. To the 
best of my recollection it was made in this court room. Pardon me, not 
in the court room, but in the court house. 

Q. Inthis court house? A. Yes. 

Q. Now was the envelope sealed at that time? A. It was sealed 


at the time I received it, yes sir. 


Q. What did you do with the envelope after you received it? A.I 


cut the end of the envelope open and removed the contents contained 
within it. 
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Q. Was this done back at your laboratory? A. Yes, sir, it was. 


Q. The envelope was opened there? A. Yes, sir. 

Q. And what did you find inside the envelope, Mr. Butler ? A. I 
found this small red case, and it was wrapped with a lady's stocking. 
Inside of the red case I found a small coin envelope which contained 
eleven capsules of a white powder, an eye dropper, a bottle cap, five 
needles. Five hypodermic needles. : 

Q. Would you open the red exhibit by unzipping it ? And would 
you examine the contents thereof? A. Yes. 

Q. Mr. Butler, are they the same contents today as they were when 
you received it, that is, when you first opened it in the laboratory at the 
Treasury Department ? A. Yes, sir, they are. I have my initials placed 
on the dropper and the envelope and the bottle cap, andl have marks that 
I placed on the needles. | 

Q. Now Mr. Butler, the envelope which you have mentioned, is 
that in the red exhibit also? A. Yes, sir. This is the small envelope 
which I found in the red case (indicating). | 

Q. Did you open that envelope in the laboratory? A. Yes, sir, I 
did. It had been sealed with a piece of scotch tape over the torn top. 

Q. What did you find in the envelope, Mr. Butler? A. There 
were eleven gelatin capsules contained in the envelope. | 

Q. What did you do with the capsules over at your laboratory, if 
anything? A. I opened each one of the capsules and removed a portion 
of the white powder that was contained within them. I analyzed that pow- 
der and found that each one of the capsules contained a mixture of heroin 
hydrochloride and manitol. The heroin again was a derivative of opium 
and a narcotic drug. | 

Q. To avoid repetition, Mr. Butler, would your examination and 
your conclusions in this case, your methods of examining them, be ex- 
actly the same as you told us with regard to exhibit number one? A. Yes, 


sir, they were the same methods employed. 
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Q. Having completed your -- I am sorry, doctor. Did you tell 
us the conclusion of what you found in the caps? A. Yes, I found it 
contained a mixture of heroin hydrochloride and manitol. 

Q. That is a derivative of opium? A. Of Opium. 

Q. Which is’a narcotic drug? A. That is correct. 

Q. Having completed your examination what did you do with the 
exhibits at that time? A. I returned them in the same order in which I 
found them originally and replaced them in the large lock-sealed enve- 
lope and retained custody of them in the same manner as exhibit number 
one. 

Q. You then brought it to court this morning? A. Yes sir, I did. 

Q. And you delivered it to me here at the table at the beginning of 
the trial today? A. Yes, sir. 

Q. Mr. Butler, would you return the exhibits in number two to 
their original condition? A. Yes (returning the exhibit to the red case 
and zipping the case). 

Q. Incidentally, Mr. Butler, may I ask you this: at the time you 
received the exhibits, did you find any Federal Tax Stamps on them ? 

A. No sir, there were no tax stamps of any sort on any of the exhibits. 

MR. SMITH: Thank you. 

You may examine. 

CROSS-EXAMINATION 
BY MR. SCHROEDER: 

Q. Isn't it true, Doctor Butler, that you have no idea of knowing 

just what the original container -- strike that. 


Isn't it a fact that you have no personal knowledge as to the origi- 
nal package that might have held these caps? A. That istrue. My 
knowledge of these exhibits began when I first received them and opened 
them. 


Q. In other words, the caps could have been contained in other 
envelopes than the ones you received -- 
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MR. SMITH: I object to the question as speculation, your Honor. 
THE COURT: We will confine ourselves to the facts in the case. 
BY MR. SCHROEDER: : 

Q. You have no way of knowing whether there were tax stamps on 
the package that was originally taken from the defendant and turned over 
to you by the police officer, do you? A. Yes, indirectly I would have 
knowledge. | 
Q. Personal knowledge, your own knowledge? A. well, I know 
that it would be possible -- | 

Q. Let me put it this way: you didn't see the actual packages 
taken, that were found by the police officers, did you, at the time they 
were found? A. No sir, I didn't. My knowledge began when I received 
them. | 

MR. SCHROEDER: Thank you. I have no further questions. 

THE COURT: All right, you may step down, doctor. | 

(The witness was excused.)| 

MR. SMITH: Detective Bonaparte, please. | 

Whereupon, 


DET. JOHN BONAPARTE 
was recalled as a witness for and on behalf of the government and, hav- 
ing been previously Sworn, was examined further and testified as follows: 
THE COURT: You have already been Sworn. You know the oath 
carries over to your testimony today ? | 
[THE WITNESS: Yes, sir. | 
DIRECT EXAMINATION -- resumed 
BY MR. SMITH: | 


Q. Detective Bonaparte, I am now going to show you government's 


exhibit number two for identification, and ask you to examine that enve- 
lope, if you will, sir. 


Do you recognize that envelope, Detective Bonaparte ? A. Yes, 


sir, I do. 
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Q. How do you recognize it? A. By certain notes on it in my 
handwriting and my initials at the bottom. 

Q. Now you have some notes on it, and your initials, and you 
placed them there? A. Yes, Sir. 

Q. And do you recall when that was? A. It was on the fifth of 
January. 

Q. Now you will note that inside that envelope, Detective Bonaparte, 


there is a red case and what appears to be a woman's stocking; is that 


correct? A. That is correct. 

Q. And did you have occasion around January fifth to do something 
with that particular red case and that stocking in connection with the 
envelope? A. Yes, sir. I placed the red case and the stocking in the 
envelope. 

Q. Did you then seal it? A. Yes, sir, I did. 

Q. And what did you do with that after sealing it? A. I later 
delivered it to Doctor Butler, the Chemist for the Bureau of Internal 
Revenue. 

Q. Now let us turn our attention, Detective Bonaparte, to the red 
case that is inside it. Where was the first time you saw that red case ? 
A. When I recovered it in the pool room at 1342 H Street, Northeast. 

Q. How do you identify it as that particular red case? A. I placed 
my initials on the case. 

Q. Now you testified yesterday, Detective Bonaparte, that you saw 
the defendant reach into his left pocket and remove a red case and place 
it into a coke box or soda bottle box; do you recall that testimony? A. Yes, 
sir, I do. 

Q. Is this the same red case that you testified about yesterday ? 

A. Yes sir, it is. 

Q. And will you open it, please? A. Yes (opening the red case). 

Q. What do you find in the case, Detective Bonaparte? A. I find 
the envelope containing the eleven gelatin capsules and the narcotic para- 
phernalia, the needles, the cooker, and the eye dropper. 
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Q. Now Detective Bonaparte, there is a lady's stocking there. 
Did you recover that also at that time? A. Yes sir, I did. | 

Q. And where was that when you recovered it? A. This was tied 
around the red case. | 

@. What is the significance of the lady's stocking? What purpose 
has that in connection with the narcotic paraphernalia ? A. It is usually 
used as a tourniquet by people who use drugs. | 


Q. Now Detective Bonaparte, I want to ask you a question about 


the soda box or the soda crate; was that the type of crate that has the 
compartments in it for individual bottles? A. No, sir. It was the type 
that you put the six-packs of soda bottles in. i 

Q. And were there six packs in it when you recovered this red 
object? A. No, sir. | 

Q. Was it empty? A. Yes, sir. 

Q. Now Detective Bonaparte, when you recovered it, was it in an 
original stamped package, that is, did it have Federal Tax Stamps on it ? 
A. No sir, it didn't. | 

Q. Was it in the same condition as you see it now except that the 
lady's stocking is not tied around it? A. Yes, sir. The case was closed. 

Q. And the contents thereof are exactly the same as the day you 
recovered it? A. Yes, sir, it appears to be. | 

Q. That is, there is the same number of caps, the same number of 
needles, and the cooker? A. Yes, sir. 

MR. SMITH: That is all I have of Detective Bonaparte, Your Honor. 


* * * * * * * 


MR. SMITH: I will move into evidence the exhibits identified as 
Government's 1 and 2, and the contents thereof. | 

THE COURT: Any objection ? 

MR. SCHROEDER: No objection. 

THE COURT: They will be received in evidence. 


(Government Exhibit Nos. 1 and 2, pre- 
viously marked for identification, were 
received in evidence.) | 
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MR. SMITH: I ask permission to have them exhibited to the jury, 
Your Honor. 

THE COURT: You may. 

(Government exhibits 1 and 2 were exhibited to the jury.) 

x x x x *x * * 

MR. SMITH:! Your Honor, as soon as the jury completes their 
examination of the exhibits. the government is going to rest its case. 

THE COURT: Ali right. 

MR. SCHROEDER: May we approach ? 
(AT THE BENCH) 

MR. SCHROEDER: At this time, your Honor, I would like to make 
@ motion for a judgment of acquittal on the basis that with regard to 

Counts One and Three of the indictment, the government has not 

carried its burden by showing through direct evidence that the defendant 


had possession as stated in the Harris case, in Harris versus United 


States. 359 U. S. 23. 

Also with regard to Counts Two and Four, before the government 
can take advantage of the presumptions created by the statute, they must 
once again show by direct evidence the possession in the defendant, in 
narcotics. There is only circumstantial evidence to create an inference 
that there was possession of the drugs by the defendant. 

Because of that, the government has not carried its burden. 

THE COURT: Well, of course, the Court will instruct the jury that 
before the legislative presumptions arise, that the prosecution must 
prove beyond a reasonable doubt the possession; and the absence of the 
tax-paid stamps, the appropriate stamps. 

MR. SCHROEDER: Yes, sir. 

THE COURT: Now as the Court understands the testimony, look- 
ing at it in its most favorable light, you have Officer Cypher testifying 
that he saw the defendant toss an object, and he went over and picked up 
and object which was in direct line with his front wheel, and that that 
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object contained a derivative of opium. 


Officer Bonaparte testified that he was in a pool room and saw the 


defendant toss into a crate some narcotics. 

On that basis the Court will deny the motion. 

MR. SCHROEDER: Very well. 

Thank you, Your Honor. 
(IN OPEN COURT:) | 

MR. SCHROEDER: At this time the defendant will take the stand. 
Whereupon, | 

DAVID JENNINGS 
the defendant, was called as a witness in his own behalf, and having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHROEDER: 

* * * * * *x - 

Q. Now directing your attention to January 5th, 1962, did you have 
an occasion to visit a pool room on 13th and H Streets, Northeast ? A. 
Yes, I did. 

Q. While at that pool room did you have occasion to meet Officer 
Bonaparte of the Metropolitan Police? A. Yes, I did. | 

Q. Can you tell us what happened at this time? A. I was in the 
pool room when Officer Bonaparte came in, and he came into the pool 
room and he came back into the back. I was looking at some albums. Me 
and another fellow. | 

He came into the pool room and he came -- not officer Bonaparte 
but the other officer came up to me and the other fellow and asked us to 
show him some identification. I showed him some identification. 

At that time, Officer Bonaparte was looking in the boxes, and so 
he asked us where we worked at and things like that. 

So then this other officer, he was, you know, patting us ; down and 
searching us and things. So then Officer Bonaparte said that he had found 
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it and asked me where was the narcotics at. I told him I didn't know 
where no narcotics was at. 

He kept looking in the boxes and he found the narcotics. 

Q. Now when he found these narcotics and that red case that you 
have seen, did he ask you if they were yours? A. Yes, he asked me -- 
let me see. Yes I think he did ask me was they mine. 

Q. What did you say? A. I told him no. 

Q. I will ask you today: is that red case and those narcotics that 
were exhibited here today, were they yours? A. No, they are not. 

Q. Are they yours? A. No, they are not. 

Q. Then what happened in the pool room after he found this para- 
phernalia? A. So the other officer, he said, after he went through my 
identification, he said, "This is Jennings over here," and then Officer 

Bonaparte said, "You know if I hadn't seen you I would have stopped 
a whole lot of people in here,” you know, just like that. 

I told him, "Officer Bonaparte, you know that ain't none of my 

drugs," just like that. 


Q. Now David, before this day in the pool room had you ever met 
Officer Bonaparte Hefore that? A. I had seen him down at the Narcotics 


Bureau. 

Q. What happened after they finished questioning you in the pool 
room? A. They took me down to Number One Precinct, and they ques- 
tioned me down there, and Mr. Bonaparte, he was typing it out -- I don't 
know whether it was him or the other officer, one of them was typing out 
this form that they have and was asking a lot of questions, and asked me 
did I want to help myself again, you know. Sol told them, "Officer 
Bonaparte, it is not my drugs, you know, I don't have nothing to do with 
drugs.” 

He said, "Well, you know you have got two cases, and you are a 
fool if you don't try to help yourself; if they ain't your drugs you had 
better tell whose they are.” 
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I said, "I don't know whose they are." I said, “narcotics in a pool 


room, they could be anybody's." 


Q. 


Now at this time did they ask you once again if you were a 


user? A. Yes, they asked me. 
. And did you admit being a user? A. Yes,1 did. 
_ When I speak of you being a user, David, tell us just ;what that 


A. It means do you use narcotics. 
. How do you use them? A. What? 
. How do you use them? A. It means do you inject narcotics. 


. Do you inject them? A. Yes, I inject. 


. Do you use a stocking when you inject? A. No, I don't. 
_ What do you use? A. Iuse a belt. 
. At any time did you ever tell the police officers that those nar- 


cotics were yours? A. No, I have not. 
MR. SCHROEDER: That is all the questions I have. 
Your witness. 
MR. SMITH: May I have the exhibits ? 
THE COURT: Yes. 


* 


Q. 


CROSS-EXAMINATION 
BY MR. SMITH: 


* * * * ® * 


Now after you were arrested in that first case, == and we will 


call that the Cypher case -- you know what I mean, December 19th, don't 


you? A. Yes. 


Q. 


You made bond and you were out again on the street, weren't 


you? A. That is right. 


Q. 


| 
And you told the jury that you were in the pool room when 


Detective Bonaparte walked in. You told them that, didn't you? A. That 


is right. 
Q. 


Then that is true. 


And when Detective Bonaparte came in there you looked at him and 


you knew him, didn't you? A. No, I didn't look at him. 
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Q. Didn't you know him? A. I didn't know him. 

Q. I thought a few minutes ago you told your lawyer when he asked 
you the question and you said yes, you knew him, you had seen him before ? 

133 A. Sure I have seen him before. 

Q. So you knew him? A. By sight, yes. 

* x = = * x * 

Q. You saw him come in? A. No, I didn't. I am standing there 
when he came into the pool room, I was looking at some albums. 

Q. I see. You didn’t see him, but you know that when he came in you 
were looking at albums? A. Welll had to be looking at the albums when 


he came in. 


Q. Well then you are guessing, aren't you? A. No,lam not guess- 


ing. 

Q. Now Officer Bonaparte tells a different story. He says that when 
he walked in you were about ten feet up toward the front of the pool room 
and you looked at him and saw him and you turned and walked away. Do 
you remember him testifying that? A. I remember that. 

Q. Do you deny that happening? A. I was in the middle of the pool 
room all of the time. 

Q. Then Detective Bonaparte said that he got about ten feet away 
from you, looking over the top of a pool table, and you got over near some 
empty crates for orange or soda pop; do you remember him testifying to 
that? A. Yes, I remember him testifying to that. 

Q. Were you standing near some empty crates? A. Yes. 

Q. That part is true then, isn't it? A. Yes, sir. 

Q. All right. Then Detective Bonaparte testified that he saw you 
reach in your pocket and pull out a red object. Do you remember that ? 

Do you remember his testimony? A. I remember his testimony; yes, I 
remember that. 

Q. And he said he saw you left-handed come out like that (demon- 
strating), and throw that object. Do you remember that testimony? A. Yes, 


I remember it. 
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Q. That didn't happen though, did it? A. No, it didn't. 

Q. But you were there with a friend of yours, you anak you were 
looking at some records with a friend? A. I said I was looking at some 
records with a fellow in the pool room. 


* * * * * * * | 

Q. He is in the pool room quite a bit, isn't he? A. When I come 
through there. I don't very seldom -- | 

Q. The question is simple: have you seen him on other times in 
the pool room? Yes or no. A. Yes, I have seen him on other times in 
the pool room. 

Q. How do you address him? What is his name? A. 1 don't ad- 
dress him as nothing. I address him as "Jack" or anything, you know. 
I say "let me see the records". | 

Q. His name is Jack? A. I don't know if it is Jack oF not. I say 
I address him as Jack. 


Q. Is Jack here today? A. No, he isn't. 


* * * * * * * 


MR. SMITH: May we approach for requested instructions ? 
THE COURT: You may. | 

(AT THE BENCH:) 
MR. SMITH: Defendant's number one -- 


THE COURT: Defendant's number one ? , 


MR. SMITH: Yes. I have no objection to that. I think it would 
work in with your Honor's instruction that they must prove possession. 

THE COURT: Beyond a reasonable doubt. | 

Granted. 

MR. SMITH: Number two I do have an objection to. 

THE COURT: Wait until I read it. | 

MR. SMITH: My understanding of the statute is that possession is 
sufficient prima facie evidence of a violation of the statute, unless pos- 
session is explained away. 
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So that the government, it was received and concealed, if it was 
proved in his possession, is prima facie. That is 174, I believe. I don’t 
have the statute up here. 

Excuse me a minute (returning to counsel table briefly). 

Your Honor, right in 174 it says this: "Whenever on trial for a 
violation of this section the defendant is shown to have or to have had 
possession of narcotic drugs, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains it away to 
the satisfaction of the jury.” 

This section is contrary to that concept of possession. 

THE COURT: Mr. Schroeder ? 

MR. SCHROEDER: Well, my basis would have to be on my prior 
argument that I would admit that the presumption takes place if the gov- 
ernment has shown by direct evidence that the defendant had possession, 
and that it is our position that they have not made the showing. 

Therefore, they can't rely on presumptions per se, your Honor. 

THE COURT: It will be denied as written. 

x = x x x ae * 

CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. SMITH: Your Honor, Mr. Schroeder, ladies and gentlemen of 
the jury. 

As you know; the defendant is charged in a four-count indictment. 
Now the first two counts of the indictment charge the transaction which 
was on December 19; and the third and fourth relate to the transaction 
with Detective Bonaparte in the pool room on January 5th. 

This prosecution is under a Federal statute of the Harrison 
Narcotic Act. It is in U. S. Code, Title 26, Section 4704-A; and Title 21 
of the U. S. Code, Section 174. 

When you look at this indictment -- and I assume you wiil take it 


to the jury room with you -- you will note in count one, which is drawn 
under 4704-A; and Count Three, which is drawn under 4704-A, the defend- 
ant is charged on or about December 19, 1961, within the District of 
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Columbia, David Jennings purchased, sold, dispensed and distributed, 

not in the original stamped package and not from the original stamped 
package, not in and not from the original stamped packages, a narcotic 
drug, that is, 58 capsules containing about 2,035 milligrams of heroin 

hydrochloride. : 

Now might I add that in Counts Two and Four the defendant is 
charged on the respective dates, within the District of Columbia, David 
Jennings facilitated the concealment and sale of narcotic drugs, that is 
58 capsules containing about 2,035 milligrams of heroin hydrochloride, 
after said heroin hydrochloride had been imported with the knowledge 
of David Jennings into the United States contrary to law; and of course in 


the second and fourth counts the heroin is exactly the same as in the 


first and the third count. So the second count relates to the first, and the 
fourth to the third. 
Now reading especially One and Three, where it says "purchased, 


sold, dispensed and distributed, not in the original stamped package," 
and in the next count where it says "imported with the knowledge.” 

You might think that you had to go into the questions of importation. 
You might think that you had to go into the question of purchase and the 
sale of dispensing or distributing. That is not the law. : 

The law is this, ladies and gentlemen, and his Honor is going to 
instruct you on this: if you find that the defendant was in possession of 
the narcotic drugs charged in this indictment on the date in question, that 

is all you need to return a verdict of guilty. | 

In regard to the importation statute, the statute itself provides 
whenever on trial for violation of this section the defendant is shown to 
have or to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of the jury. 

Now in regard to 4704-A, the statute reads: "The absence of 
appropriate tax-paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person in whose posses- 


sion the same may be found." 
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So that in Counts One and Three, if you find that the defendant had 
these items in his possession, and they did not have the United States 
Federal Tax Stamp on them, you find of course that they are heroin hy- 
drochloride as Doctor Butler testified, that is all that is necessary for 
a conviction. That is all you have to consider. 

In Counts Two and Four, ladies and gentlemen, if you find that he 
had these same drugs in his possession on the date in question, that is 
sufficient evidence'to convict him, unless the defendant explains his 
possession of them to your Satisfaction. We don’t have any explanation 

in this case. What we have is a denial. So the issue is very clear. 
It is a very limited one. The government says that on these two days in 
question the defendant had these narcotic drugs in his possession, and 
they didn’t have the Federal Tax Stamp. 

If you are satisfied beyond a reasonable doubt, then, ladies and 
gentlemen, your verdict will be guilty. 

* * x = % 

CHARGE TO THE JURY 
(2:05 p.m.) 

THE COURT: Ladies and gentlemen of the jury, the evidence in 
this case is now before you, and it is for you to determine whether the 
defendant is guilty as charged. 

Now as you know, the defendant in this case was indicted and was 


brought before this Court on the indictment that charges a violation of 


the narcotic laws of the United States. 

First and foremost, ladies and gentlemen of the jury, the indict - 
ment which has been returned in this case is not to be considered by you 
as evidence. It is'only an allegation or a charge preferred against the 
defendant, and every material part of the indictment must be proved by 
the government beyond a reasonable doubt. 

Now then, what is a reasonable doubt ? Now a reasonable doubt 
simply is such a doubt as will leave the juror's mind, after a careful, 
candid and impartial consideration of all evidence, so undecided that he 
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or she has an abiding conviction of the defendant's guilt, or such a doubt 
as in the graver and more important transactions of life would cause a 
reasonable and a prudent person to hesitate and pause. 

Now if after fairly and impartially considering all of the evidence 
in this case you can truthfully say to yourself that you are not satisfied 
of the guilt of the defendant, David Jennings, then you have a reasonable 
doubt and you should acquit the defendant. 

But -if after fairly and impartially considering all of the facts in the 
case you have an abiding conviction of the defendant's guilt, then you have 
no reasonable doubt, and you should find the defendant guilty as charged. 

A reasonable doubt must have a foundation in reason, and not in 


speculation or surmise. It must not be generated by a kindly feeling to- 


ward the defendant, nor arise from any sympathy for him or for the fact 
that he is the defendant in this case. It must be a substantial doubt aris- 
ing from an insufficiency of all evidence, and not be a mere possibility. 

Now the jury is instructed that you are the sole judges of all ques- 
tions of fact. It is for you to say what weight you will give to the testi- 
mony of any witness who may have testified during the progress of the 
trial, and in passing upon the question as to the credibility of! ithe different 
witnesses, you should weigh carefully every fact and circumstance in 
connection with the case, which has been submitted to you through the 
testimony, for your consideration. 

Now some of the usual tests among others which it will be proper 
for you to apply are the deportment and the manner of the witness on the 
stand; his reluctance to answer, apparent bias or interest in the result 
of the trial, the probability or the improbability of the testimony as told, 
and its harmony or its disharmony with other facts in the case which you 
may have already found to have been established beyond a reasonable 
doubt. 

Moreover, it is in the discretion of the jury to reject in whole or in 
part the testimony of any witness whom you believe to have knowingly or 
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wilfully testified falsely as to any material or important fact or facts in 
the case. accordingly as you deem it just and proper. 

Now the jury is further instructed that the defendant David Jennings 
is presumed to be innocent of the charges that are preferred against him, 
and this presumption attends him throughout the progress of the trial, un- 
til it is overcome by evidence proving his guilt to your satisfaction be- 
yond a reasonable doubt. 


Before the jury can convict the defendant, the prosecution must es- 


tablish beyond a reasonable doubt that the defendant is guilty as charged. 

In this case as in all criminal cases, the defendant is not required to 

prove himself innocent or to put on any evidence at all on the subject. 

This is consistent with our theory of the law that a man is presumed to 
be innocent until he is proven guilty. 

Also in this particular case, ladies and gentlemen, there has been 
evidence introduced as to prior conviction of the defendant. That evi- 
dence is introduced solely for your evaluation of the credibility of the 
witness, and is not proof, nor is it to be considered by you as proof of the 
guilt of the defendant in this particular case. 

In other words, the defendant David Jennings has been convicted 
and has paid his debt to society for that particular offense. It is sub- 
mitted to you solely on the basis that you may use that evidence in weigh- 
ing the weight or the credibility or the credence that you will give to the 
testimony of the defendant. 

Now as I have indicated to you, you should consider all of the evi- 
dence in the case, and if after considering all of the testimony you have a 
reasonable doubt as to the guilt of the defendant, then you should acquit 
him. 

On the other hand, if you have no reasonable doubt as to his guilt, 
you should return a verdict of guilty as charged. You should consider all 
of the evidence in the case, both from the standpoint of the prosecution 
and the defense, and you are entitled to draw your own reasonable infer- 


ences and deductions from the testimony as submitted to you. 
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Also, you are instructed that if a witness is not produced who is 
peculiarly available to one side or the other, then the jury has a right, 
if it wishes to do so, and it is entirely within the jury's discretion, to 
draw the inference that the testimony of the witness would be unfavor - 
able to the party that has failed to call the witness unless the absence of 
the witness is sufficiently accounted for and explained so far as the jury 
is concerned. : 

Also, ladies and gentlemen of the jury, there has been some evi- 
dence in this case that the defendant David J ennings, on December 19th, 
1961, on East Capitol, that he was talked to by Officer Cypher and that 
he ran from that particular scene. Now you may consider that flight only 
insofar aS you may determine whether the reason for his leaving indicated 
a consciousness of guilt. ! 

Now ladies and gentlemen of the jury, we now come to the indict- 
ment in this particular case, and the indictment states in the first count: 

"On or about December 19, 1961, within the | 


District of Columbia, David Jennings purchased, sold; dispensed 
and distributed, not in the original stamped package and 

not from the original stamped package, a narcotic drug, that 

is, fifty-eight capsules containing about 2,035 milligrams of 
heroin hydrochloride". 

The second count states that: 

"On or about December 19, 1961, within the District 
of Columbia, David Jennings facilitated the concealment and 
sale of a narcotic drug, that is, fifty-eight capsules contain- 
ing about 2,035 milligrams of heroin hydrochloride, after 
said heroin hydrochloride had been imported, with the know- 
ledge of David J ennings, into the United States contrary to 
law. This is the same heroin hydrochloride which is men- 


tioned in the first count of the indictmen a 


Now this is the same heroin hydrochloride as referred to in count 


number one. 
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Now the third count states that: 

"On or about January 5, 1962, within the District 
of Columbia. David Jennings purchased, sold, dispensed and 
distributed, not in the original stamped package and not from 
the original stamped package, a narcotic drug, that is, eleven 
capsules containing a mixture totaling about 315 milligrams of 
heroin hydrochloride and mannitol.” 
The fourth count states that: 

"On or about January 5, 1962, within the District 
of Columbia, David Jennings facilitated the concealment and 
sale of a narcotic drug, that is, eleven capsules containing a 
mixture totaling about 315 milligrams of heroin hydrochlor- 
ide and mannitol, after said heroin hydrochloride had been 
imported, with the knowledge of David Jennings, into the 
United States, contrary to law. This is the same heroin 


hydrochloride which is mentioned in the third count of this 


indictment.” 

In other words, ladies and gentlemen, there are two counts, on 
December 19th; and two counts on January 5th, 1962. 

Now the indictment in this case charges the defendant David Jennings 
with the four violations of the Narcotic Laws, namely, two violations of 
Title 26, Section 4704-A; and said violations allegedly occurring on 
December 19th, 1961; and on January 5, 1962, as contained in Counts One 
and Three; and two violations of Title 21, Section 174, these violations 
also allegedly occurring on December 19, 1961, and January 5th, 1962, as 
contained in Counts Two and Four. 

The pertinent statutes pertaining to the citation reads as follows; 
but before we get to the statutes themselves, you will be instructed that 
narcotics or narcotic drugs are defined in the law as opium, cocoa leaves, 
any compound salt derivative or preparation thereof. This embraces 


heroin hydrochloride, a derivative of opium. 
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Now the indictment in this case charges the defendant with viola- 
tion of the narcotic laws involving capsules which contained a prepara- 
tion of heroin hydrochloride. 

Now narcotics have a recognized legitimate use in medicine. On 
the other hand, their use when not under the direction of a physician is 
regarded as dangerous and as susceptible of an evil influence. | For this 
reason, traffic in narcotics is regulated by law, and that they may be 
available for medical purposes under the supervision of a physician, and 
in order that they may not be obtainable for illicit and illegitimate use. 

Accordingly, the sale, purchase of drugs, are permitted only pur- 
suant to a doctor's prescription. 

A further safeguard is prescribed by law in that packagés contain- 
ing narcotics lawfully sold or dispensed must bear an Internal Revenue 
Stamp; and all sales of narcotics must be made in or from the original 
stamped package. All traffic in narcotics outside of the channels pre- 
scribed by law, as I have indicated to you, is illicit, and because of its 
detrimental effect on the community is regarded as criminal. | 

Now ladies and gentlemen of the jury, Title 26, of the United States 
Code, 4704-A, reads as follows: 

"It shall be unlawful for any person to parchaae 
sell, dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 

package; and the absence of a proper tax-paid stamp from 

narcotic drugs shall be prima facie evidence of a violation 

of this sub-section fy the person in whose possession the 

same may be found. 

Now the United States Code, Title 21, Section 174, which is the 
other code that you have to consider, the other section you have to con- 


sider, states: 


"That whoever fraudulently or knowingly imports 


or brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to law, 
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or receives. conceals, buys. sells, or in any manner 

facilitates the transportation, concealment, or sale of 

any such narcotic drug. after being imported contrary 

to law, or conspires to commit any of such acts in vio- 

lation of the laws of the United States, shall be punished 

as the law provides.” 

Now whenever on trial for a violation of the section where the de- 
fendant is shown to have or to have had possession of the narcotic drug, 
such possession shall be deemed sufficient evidence to authorize con- 
viction unless the defendant explains the possession to the satisfaction of 
the jury. 

Now as to Title 26, Section 4704-A, the statute states that: 

“Violations consist of purchase, selling, dispensing, 

or distributing narcotic drugs, except in the original stamped 

package or from the original stamped package.” 

In this case there has been no evidence as to any purchase, sale, 
dispensing, or distribution of the drug in question; that is, a narcotic 
drug, not in the original stamped package, and not from the original 
stamped package. 


Now the law does not require direct proof of a transaction of a 


purchase or a sale or dispensing or distributing or distribution of the 


drug. The statute goes on to state that "the absence of the appropriate 
tax-paid stamp from narcotic drugs shall be prima facie evidence of a 
violation of this section by the person in whose possession the same may 
be found.” 

Now in this case the defendant David Jennings denies that he had 
possession of the drug, that is, the 58 capsules on December 19th, and 
also the eleven capsules on January Sth, 1962. 

It is for the jury to determine whether or not the defendant David 
Jennings in this case had possession of the drug. A drug was not in the 
package or from a package with appropriate tax-paid stamps, and if so, 
whether or not the defendant's possession of the drug was legal and for a 


legitimate purpose. 
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Now as to Title 21, Section 174, regarding concealment and so 


forth of the drugs imported into this country illegally, here again pos- 

session of such drug shall be considered sufficient evidence to author- 
ize a conviction unless such possession is explained by the defendant, 
David Jennings, to the satisfaction of the jury. 

Now as to Counts One and Three of the indictment, charging that 
the defendant with violation of the statute relating to narcotic drugs not 
in the original stamped package, I have told you that the statute specific - 
ally states that the absence of the appropriate tax-paid stamps from the 
narcotic drugs shall be prima facie evidence of the violation of this sec- 
tion by the person in whose possession the same may be found. 

Now as to Counts Two and Four of the indictment relating to facil- 
itating the concealment and sale of narcotic drugs, imported | into the 
United States contrary to law, within the knowledge of the defendant, I 
have told you that the statute provides that when a person on trial for a 
violation of this provision of the law is shown to have or to have had in 
his possession the narcotic drug, such possession shall be deemed suffi- 
cient evidence to authorize conviction unless the defendant explains the 
possession of the drug to the satisfaction of the jury. 

Now we have talked about presumption, and these provisions of the 
law are legislative presumptions, as they are called, and do not in any 

manner detract from what I have already told you in respect to the 
presumption of innocence, or what I have told you with respect to the 
burden of proof being upon the government to prove beyond a reasonable 
doubt the possession in this particular case of the narcotic drugs in the 
defendant, David Jennings. | 

In other words, if you find the absence of the tax- paid stamps, and 
such possession of the narcotic drugs, then the burden of going forward 
with his defense is shifted upon the defendant. These presumptions per- 
mit you, if you see fit under the circumstances of this case, to conclude 
that the presumption of innocence has been overcome by the additional 
weight of countervailing legislative presumptions, when the facts standing 
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alone would be enough. But of course before the countervailing legisla- 
tive presumption may be taken into consideration, you must find beyond 
a reasonable doubt that the defendant had possession of the narcotic 
drug, and that there was an absence of the appropriate tax-paid stamps, 
before the legislative presumption comes into effect. 

Now ladies and gentlemen of the jury, the Court has the right to 
comment on the evidence in the case, and in this particular case the 
Court does not feel that it is necessary. You have listened attentively to 
the evidence in the case. You know that the opening statement and the 
closing argument of counsel are not to be considered by you as evidence. 

They are experienced counsel that marshal their facts and present 
them to you. Obviously they present them to you in the most favorable 
light to their respective party. 

The jury are instructed in this particular case that you will not 
disregard the comment of the counsel. I do not mean that. But you are 
instructed that if the Court should comment on the evidence and it differs 
from your recollection, or if the counsel refer to the evidence and it dif- 
fers from your recollection, it is your recollection that controls. Be- 
cause you and you alone are to decide what actually occurred on Decem- 
ber 19,1961, and you are to decide from the evidence what happened on 
January 5th, 1962. That is solely within your discretion. 

The Court has instructed you on the basis of what the narcotic drug 
is, what the burden of proof is so far as the government is concerned, 
and re-stating it another way, ladies and gentlemen of the jury, the res- 
ponsibility or the burden is upon the prosecution in this case to establish 
beyond a reasonable doubt that the defendant David Jennings, on Decem- 
per 19th, and on January 5th, had or did have in his possession narcotic 


drugs that did not bear the appropriate tax-paid stamps of the Internal 


Revenue. 

Now if you find in this particular case that the defendant David 
Jennings did have in his possession, and that the prosecution has estab- 
lished that beyond a reasonable doubt, then you may infer from that the 
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violation of the sections read to you, that is, the sections that are set 
out in the indictment. Because the mere possession, without the tax- paid 


stamps, you may infer guilt on all of the counts. That is, the sale, the 


dispensing, and so forth. 

The defendant has the right to explain possession. That is not in 
this case as the Court understands it. Because in this particular case 
David Jennings says on December 19th, and on January 5th, "I/did not 
have in my possession at any time the drugs which have been introduced 
in the prosecution's exhibit number one; nor did I have in my possession 
on January 5th the eleven capsules that were contained there” ‘and that 
Officer Bonaparte testified that he had found and that had been taken from 
the defendant; in other words, that he saw the defendant toss it into the 
crate. 

Now those are the questions that you must decide, and you alone. 

Now your verdict in the case will deal with each count. You will 
take with you a copy of the indictment, and your finding will be on each 
count. In other words, you may find the defendant on count one not 
guilty, or guilty as charged; on count two you may find the defendant not 
guilty, or guilty as charged; on count three you may find the defendant not 

guilty, or guilty as charged; on count four you may find the defendant 
not guilty, or guilty as charged. 

Now the fact that you find that he is guilty or not guilty on one par- 
ticular count does not automatically follow on the other counts. In other 
words, you will make a finding on each count. 

Now are there any particular instructions requested? | 

Your verdict of course must be unanimous and you will select from 
your group a foreman or a forewoman, and when you have reached your 

verdict you will notify the marshal, who in turn will notify the Court. 

MR. SCHROEDER: May we approach? 

THE COURT: Yes. 

(AT THE BENCH:) 
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MR. SCHROEDER: I may be mistaken, but I don't recall your 
Honor instructing in substance my prayer number three, the fact that he 
has admitted being a narcotics user in and of itself is not enough to find 
guilt in this indictment. 

x x ak * * * * 

THE COURT: Ladies and gentlemen of the jury, it has been 
brought to the attention of the Court, and the Court will instruct you, that 
the mere fact that evidence has been introduced into this case that the 
defendant David Jennings is a narcotic addict or is a user of narcotics is 
not to be considered by you in this case as any guilt. It is a circumstance 
that you take into consideration that has been introduced into evidence, 
because the use of a narcotic in and of itself is not an offense, and cer- 
tainly it is not an offense that is being prosecuted in this particular case. 
We are concerned only with the indictment in this case, and that is re- 
solved down to the simple issue of possession. 

All right, at this time the alternates are excused with thanks from 
the Court. 

(The alternates were excused.) 

(The jury retired to consider their verdict at 2:38 o'clock p.m., at 
which time a recess was taken until the return of the jury.) 

x = x * * * * 

THE COURT: Bring the jury in. 

(IN OPEN COURT:) 

(Whereupon, at 4:22 o'clock p.m., the jury returned to their respec - 
tive seats in the jury box): 

THE COURT: Mr. Klein? 

JURY FOREMAN KLEIN: Yes, sir. 

THE COURT: You are the foreman? 

JURY FOREMAN KLEIN: Yes, sir. 

THE COURT: Mr. Klein, the Court has your note and the note 


states: "Mr. Marshal, the jury has reached a verdict on counts 3 and 4, 


but is unable to agree on counts 1 and 2. Please advise". 
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MR. JURY FOREMAN KLEIN: Yes, sir. | 
THE COURT: Now, the jury is unable to agree on counts 1 and 2? 
JURY FOREMAN KLEIN: That is correct. : 
THE COURT: And you have reached a verdict on counts 3 and 4? 
JURY FOREMAN KLEIN: We have, your Honor. 
THE COURT: How do you find in the case of the United States 
versus David Jennings on Count 3 of the indictment ? | 
197 JURY FOREMAN KLEIN: On Count 3, guilty as coaesen 
THE COURT: And on Count 4? 
JURY FOREMAN KLEIN: Guilty as charged. : 
THE COURT: Ladies and gentlemen of the jury, the Foreman has 
said that you find the defendant David Jennings guilty on counts 3 and 4; 
is that your verdict so say you each and all? 
(The jury gave affirmative answers.) 
* * * * a 
THE COURT: Mr. Klein? 
JURY FOREMAN KLEIN: Yes, Your Honor. 
THE COURT: Do you feel that on further deliberation on counts 1 
and 2 that the jury could arrive at a verdict ? | 
JURY FOREMAN KLEIN: I doubt it, your Honor. 
THE COURT: And would you say "no"? 
JURY FOREMAN KLEIN: "No". 
THE COURT: Very well. | 
MR. SMITH: With that admonition, then, does the defense agree to 
the discharge of the jury ? 
MR. SCHROEDER: Yes, sir. 
THE COURT: All right. | 
Ladies and gentlemen, you are excused. | 
The defendant in this case will be remanded to the custody of the 


United States Marshal, and a presentence report will be prepared, and 
200 counsel for the defendant will be notified at the time of sentence. 


* * * * * * *! 


38 


INSTRUCTIONS TO JURY 
DEFENDANT'S PRAYER NO. 2 
With regard to the second and fourth counts of this indictment, you 

are instructed as a matter of law that the burden is on the prosecution 
to prove that heroin was received and concealed by the defendant. The 
burden is also on the prosecution to prove that this heroin had been im- 
ported contrary to law and that the defendant knew of the unlawful im- 
portation. If you have a reasonable doubt as to any of these elements, 
then you must acquit the defendant. 


/s/ H. Kenneth Schroeder, Jr. 
424 5th Street, N. W. 
Washington, D.C. 


Counsel for Defendant 
(Appointed by this Court) 


AUTHORITY 
21 U.S.C. Section 174; Harris v. U.S., 359 U.S. 19,23 (1959) 


[Denied] 


[Filed April 19, 1962] 
VERDICT 

On this 19th day of April, 1962, came again the parties aforesaid; 
in manner as aforesaid, and the same jury as aforesaid, the hearing of 
which was respited yesterday; whereupon the said jury, after hearing 
further of the evidence, and argument of counsel, the alternate jurors 
are discharged and the jury retires to deliberate. 

The jury returns into Court and upon their oath say that the def- 
endant is guilty as indicted in counts three and four. Whereupon the 
jury say that they are unable to agree upon a verdict on counts one and 
two; and thereupon they are discharged from further consideration in 
this case and the case is passed as to counts one and two. 


By direction of 

Leonard P. Walsh 

Presiding Judge 
oes Criminal Court #4 
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JUDGMENT AND COMMITMENT 

On this 25th day of May, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by his atone H.K. 
Schroeder. 

IT IS ADJUDGED that the defendant has been coavicted: upon his 
plea of not guilty anda finding of guilty of the offense of Violation of 
T26 U.S. Code Section 4704(a) T21 U.S. Code Section 174 as charged 
in counts three and four and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. : 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of twenty months (20) to five (5) years on 
count three, five (5) years on count four, said sentence by the counts 
to run concurrently. | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ LEONARD P. WALSH 
United States District Judge. 


The Court recommends commitment to: Lexington, Kentucky for 


treatment for drug addiction. | 
A True Copy. Certified this 25th day of May, 1962 : 


/s/ HARRY M. HULL, (By) /s/ Tom McGuire 
Clerk Deputy Clerk. 
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NOTICE OF APPEAL 

David Jennings, Appellant, 200 - 19th St. S.E.,Washington, D. C. 

Attorney - Name and Address unknown. 

Offense: Possession of Narcotics. 

Convicted and Sentenced to 5years for possession on May 25, 1962 to 
custody of Attorney General. 

Appellant is now confined in the District of Columbia Jail, 200 - 
19th St. S.E..Washington D.C. 

I, the above named Appellant, hereby appeal to the United States 
Court of Appeal for the District of Columbia Circuit from the above 
stated iudgment. 


Date Appellant /s/ David Jennings 


[Certificate of Mailing] 


